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INTRODUCTION

This Pandl was convened pursuant to Article 1904 of the North American Free Trade
Agreement (“NAFTA”). ThisPanel Review, CDA-97-1904-02, was congtituted in response to a
Reguest for Panel Review filed with the Canadian Secretariat by the Complainant on November 28,
1997 pursuant to Rule 34 of the Rules of Procedure for Article 1904 Binational Panel Reviews of the
NAFTA (“Rules of Procedure”).

The Complaint in this Panel Review, was filed on December 29, 1997 by the Complainant
Altos Hornos de Mexico, SA. deC.V. (“AHMSA”), aMexican exporter of subject goods to Canada.
It alleges saverd errors of jurisdiction, law and fact with respect to the Find Determination (the
“Determination”) of the Canadian Internationd Trade Tribund (“CITT”) issued on October 27, 1997 in
the Canadian Gazette pursuant to section 43 of the Special Import Measures Act, R.S.C. 1985,
Chap. S-15 (“SIMA™) .  The Determination held that certain Hot-Rolled Carbon Stedl Plate
Originating in or exported from Mexico, the People' s Republic of China, The Republic of South Africa
and the Russian Federation threatened to cause injury to the domestic industry.

The subject matter of the Complaint are:

hot-rolled carbon sted plate and high strength low dloy plate not further manufactured
than hot-rolled, heat-treated or not, in cut lengths, in widths from 24 inches (+/- 610 mm) to
152 inches (+/- 3,860 mm) inclusive, and thickness from 0.187 inches (+/- 4.75 mm) to 4
inches (+/- 101.6 mm) inclusive, originaing in or exported from Mexico, the Peopl€ s Republic
China, the Republic of South Africa and the Russian Federation, but excluding plate for usein
the manufacture of pipe and tube (also known as kelp); plate in coil form; plate having arolled,
raised figure a regular intervas on the surface (aso known as floor plate); and plate produced
to ASTM specifications A515 and A516M/A516, grade 70, in thickness greater than 3.125
inches (+/- 79.3 mm).

The parties to the Pand Review include the Complainant, AHMSA, and the respondents, the
Investigating Authority (CITT), Stelco Inc., Algoma Sted Inc. and IPSCO Inc. The Public Hearing in
this matter was held in Ottawa, Canada on January 18-19, 1999.



Preliminary Decision

On May 19, 1999, this Pand issued a Preliminary Decision which included the Pand’s decision
on the Standards of Review applicable to itsreview aswell as aremand in part concerning the issue of
a separate order under section 43(1.01) of the SIMA. Specifically, the Tribuna was ingtructed to
“determine whether, under section 43(1.01) of the SIMA, a separate order is required in respect of
Mexico and further, whether separate reasons are aso requisite’.

The CITT issued its Determination on Remand (“DOR”) on June 21, 1999. It accepted that it
erred with respect to not issuing a separate finding for Mexico and corrected that error by issuing a
Corrigendum to the Findingsin Inquiry No. NQ-97-001. It also determined that there was no
legidative requirement or persuasive policy rationde to support the need for separate reasons with
respect to goods from Mexico.

A chdlengeto the DOR (“Chdlenge’) pursuant to Rule 73 of the Rules of Procedure was
submitted by the Complainant on July 12, 1999. Together with the Challenge, the Complainant took
the procedura step of filing a second Notice of Panel Review, dleging that the Corrigendum issued by
the CITT in the DOR congtituted a new decison. The Canadian Secretariat opened Chapter 19 file
CDA-MEX-99-1904-01 in response to that request. The Complainant then filed a motion pursuant to
Rule 61 on July 15, 1999 (the “Moation”), requesting that the Pandls under CDA-97-1904-02 (this
Panel) and CDA-MEX-99-1904-01 be joined. Submissionsin response to the Motion were filed by
the Parties to the Review, the Attorney Genera of Canada and the Government of Mexico.

Conclusion

For the reasons set forth herein, the Pand unanimoudy affirms the DOR and dismissesthe
Challenge as well as both motions by the Parties. With respect to the Determination in NQ-97-001, the
mgority affirms the findings of the CITT. The minority affirmsin part and would remand in part with
ingructions.



. BACKGROUND

On December 27, 1996 Stelco filed a complaint before the Department of National Revenue
dleging injurious dumping of certain imports of carbon sted plate originating or exported from Mexico,
China, Poland, Russia and South Africa. The complaint was supported by other Canadian producers,
namely Algoma, and IPSCO.

The importers of the product in question are Wirth, Canadian Klockner and Ferrostaal Metals,
Ltd. Wirth imports plate from China, Mexico and South Africa, while Canadian Klockner and
Ferrostadl Metds, Ltd. import plate from Russa

On February 13, 1997, the Deputy Minigter of National Revenue (Deputy Minigter) initiated an
investigation on dumping againgt imports from the countries in question. The investigation covered
imports during the period of January 31 through December of 1996. The subject goods were defined
as certain hot-rolled sted plate originating in or exported from Mexico, China, South Africaand Russa
The Deputy Minister specifically excluded certain stedl products from the subject goods, including plate
in coil form, skelp, and plate produced to ASTM specifications A515 and A516M/A516, grade 70, in
thickness greater than 3.125 inches.

On April 7, 1997, the CITT rendered an advice under s. 37 of the SIMA in which it
determined that there existed a reasonable indication that the goods is question exported by, inter dia,
Mexico caused materid injury or threat of materid injury to the domestic industry. The Deputy
Minigter issued a Preliminary Determination of dumping on June 24, 1997 and a Find Determination
on September 25, 1997. The Fina Determination held that al goods imported from Mexico were
being dumped a a margin of 26.2%.

On June 27, 1997, the CITT issued a notice of initiation of investigation for the period of
January 1, 1994 to March 31, 1997. On October 27, 1997, the CITT issued its Determination that
held that the imported goods from the countries in question were not causing injury to the domestic

injury, but were threatening to cause injury.



1. STANDARDSOF REVIEW

Inits Remand Order, dated May 19, 1999, this Panel outlined the standard of review to be
applied in this Panel review. The mgority held that there was a correctness standard to be applied to
issues of jurisdiction and a*“patent unreasonableness’ standard to be applied to issues of law and issues
of fact.r The concurring minority opinion held that there was a correctness standard to be applied to
issues of jurisdiction and a* considerable deference” standard to be gpplied to issues of law and to

issues of fact.?

The Pand will gpply these sandardsin itsjudicia review of theissues herein. The Decisonis
therefore composed of three separate components. First, the Pand will ded with the issues on which
there is a unanimous decision irrespective of the sandard gpplied. Then, the Decison outlinesthe
conclusions of the mgority on the remaining issues based on the patent unreasonability standard.
Finaly, the Decision provides the reasons of the minority dissent remanding on the basis of the standard
of consderable deference.

V. DETERMINATION ON REMAND

In response to this Panel’ s Remand Order in the Preliminary Decision, the Tribuna issued its
DOR on June 21, 1999. On July 12, 1999, the Complainant filed a Challenge to the DOR together
with a Second Request for Pand Review pursuant to Rule 34 of the Rules of Procedure with respect
to the identical factsin this matter. The Canadian Secretariat opened file CDA-MEX-99-1904-01.

On Jduly 15, 1999, the Complainant filed a Motion requesting the joinder of Panel Reviews
CDA-97-1904-02 and CDA-MEX-99-1904-01 and the termination of CDA-MEX-99-1904-01 “on
the basis that [it] has been joined with and transferred to the Pand Review currently underway in CDA-
97-1904-02".% On duly 22, 1999, counsd for the CITT filed a submission stating that it had complied
with the Remand ingructions of the Pand and that the matters relating to the Second Panel Review be
heard with this Pand Review. On July 22, 1999, IPSCO Inc. filed a letter objecting to the filing of

Preliminary Decision of the Panel, dated May 19, 1999, Majority Opinion p. 11
2Preliminary Decision of the Panel, dated May 19, 1999, Minority Opinion p. 18

3Motion of the Complainant dated July 14, 1999



CDA-MEX-99-1904-01 on the basis that the DOR was not a definitive decision under subsection
77.01(1) of SIMA. On July 26, 1999, Stelco filed aresponse to the Motion as well asits own Notice
of Motion requesting adismissa of the Second Panel Review and the joinder of the two Pand Reviews
to the extent necessary to dedl with itsmotion. Algoma filed submissions stating it supported the
position of Stelco. Permission to intervene was granted to the Attorney General of Canada and the
Government of Mexico, each of whom filed submissions in opposition of the request to join panels.

This Panel reviewed the Determination on Remand, the Chdlenge, the Complainant’ s Motion
to join the second Pand Review to the one before this Panel and the submissions of the Partiesto this
issue. The DOR and the Complainant’s position are as follows.

(@) The Determination on Remand

Inthe DOR, the CITT, pursuant to section 77.016 of the SIMA, acceptsthat it erred in not
issuing a separate finding for Mexico. Thiswas corrected by issuing a Corrigendum to the Finding of
October 27, 1997 in NQ-97-001. The Corrigendum statesin relevant part asfollows:

Pursuant to subsection 43(1) of the Specia Import Measures Act, the Canadian International
Trade Tribuna hereby finds that the dumping in Canada of the aforementioned goods
originating in or exported from the People€' s Republic of Ching, the Republic of South Africa
and the Russian Federation has not caused materia injury to the domestic injury, but is
threatening to cause materid injury to the domestic industry.

In accordance with subsection 43(1.01) and pursuant to subsection 43(1) of the Special
Import Measures Act, the Canadian Internationa Trade Tribuna hereby finds that the dumping
in Canada of the aforementioned goods originating in or exported from Mexico has not caused
injury to the domegtic industry, but is threatening to cause materid injury to the domegtic
industry.*

With respect to whether the Tribuna should have provided separate reasons for reaching its
determination in repect of imports from Mexico, it maintains that “there is no separate legidative
requirement or persuasive policy rationale to support the need for separate reasons to be issued with
respect to the goods from Mexico”.> Firg, it statesthat, whileit is clear that subsection 43(1.01) and

4Corrigendum to the Finding of October 27, 1997 dated June 21, 1999 issued as part of the Determination on Remand
in NQ-97-001 Remand dated June 21, 1999

SDetermination on Remand of the Canadian International Trade Tribunal dated June 21, 1999
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paragraph 43(2)(a) of SIMA require that the Tribunad issue a separate order or finding whenever
goods of aNAFTA country are concerned, section 43(2)(b) imposes no such requirement with respect
to reasons.® At page 3 of the DOR it notes that

If Parliament had wanted to impose such a requirement, it could easily have done so by dightly
rewording the last phrase within paragraph 43(2)(b) to read: “separate reasons for making each
order or finding or reasons for making each order or finding”. Such wording would have made
the alleged requirements very clear. The reasons that there is no such wording in the paragraph
is, in the Tribunal’ s view, because there was no such intent.

Second, the Tribund refersto the wording of other provisons, specifically Articles 802 of the
NAFTA and s. 20.01 of the Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47 (4"
Supp.), as indicative that where the NAFTA Parties intended to create specid rights and obligations
(such asthe provison of reasons) they did so explicitly. Third, the Tribund notesitsright to cumulate
goods of different nations as provided in sections 42 to 47 of the SIMA. It finds that because of this,
providing separate reasons for aNAFTA Party would mean either parroting the same reasons
provided for non-NAFTA Parties (therefore making them redundant) or providing a separate andysis
for NAFTA Paties. The latter requirement, the Tribuna contends would prevent it from cumulating
thereby circumventing the purpose of that measure and aso result in the excluson of NAFTA countries
from Canadian trade laws. In addressing these contentions, the Tribuna revists the issue of cumulation
which was argued in its submissions before the Pand.

2 The Complainant’s Challenge to the DOR

The Chdlenge to the DOR is based on the following grounds. Firgt, the Complanant argues
that the Tribund failed to comply with the ingtructions of the Pandl. It dleges that the Pand did not
ingtruct the Tribund to issue a Corrigendum of new orders and submits that not following aPand’s
explicit directions is reason to quash aDOR.

Second, it submits that the Tribuna was functus officio and erred as a matter of jurisdiction
and law inissuing a Corrigendum of two new Orders to replace the previoudy rendered single Order.
The two new orders were effectively (1) anew s. 43(1.01) separate order in respect of imports from

Sbid, at p. 3



Mexico and (2) anew s. 43(1) group Order for the other subject countries. The Complainant alleges
that in doing so, the Tribund implied it had aright to reopen the existing order, reconsider Mexico
separately and decide again. 1t aso submits that the Tribunal was statutorily time barred from making
such anew order since the statutory deadline to do so had expired 20 months previoudy in September
of 1997.” To protect its rights, the Complainant issued a Second Request for Panel Review based on
the Corrigendum as a separate and definitive new decision pursuant to section 77.013(1) of the SIMA.

Third, the Complainant takes issue with the Tribund’ s finding that there was no requirement for
separate reasons. |t submits that the provisions of the SIMA must be read consistently with each other.
Section 43(2)(b) clearly requires separate reasons within 15 days of issuing an order. It arguesthat the
intent of Parliament was that separate reasons be provided for NAFTA parties.

Fourth, the Complainant takes issue with the jurisdiction of this Pand in this Pandl Review to
separate out and “remand” the portion of the s. 43(1) Order that appliesto Mexico to “render anew
order”. Itisthe Complainant’s position that for judicia review in this matter to proceed there must be a
section 43(1.01) order currently in existence. The argument isthat since as. 43(1) order has no
gpplication to Mexico, such an order cannot be corrected for Mexico. Therefore, the Review must
necessarily come to an end because the Pandl has no jurisdiction. Essentialy, without such jurisdiction,
the Panel cannot order the Tribuna to now render as. 43(1.01) Order for Mexico for the first time®
Aside from being time barred, the Complainant submits that the remand of as. 43(1) order to the
Tribuna will not permit an order to issue pursuant to that section since it should be under s. 43(1.01).

3 The Pand’s Findings

The Pand is unanimous under both the standard of patent unreasonableness and considerable
deference in making the following findings with respect to the DOR and the Chalenge.

"Complainant’s Written Submissions of AHMSA in Reply to the June 21, 1999 Deter mination on Remand, date July
9,1999 at p. 14

8Challenge, at para. 52



@ Functus Officio / New Definitive Decision

The Pand finds that the issuance of the Corrigendum to the Tribund’ s origind finding in the
Determination on Remand was consstent with the ingtructions given to the Tribund by this Pandl. It
therefore, was not a definitive new decision which the Pand may quash. The Pandl notes that it charged
the Tribund with the duty to interpret and apply the SIMA, including section 42, in areasonable
manner and that certain arguments made by the Tribunal went beyond the scope of that charge.
Therefore, the Pandl considered only arguments relevant to the issue of separate order and reasonsin
ariving a its determinations.

(b) Separate Order and Separ ate Reasons

Inthereview, the CITT cdlamsto have andyzed imported stedl from Mexico both on a
cumulative basis and individudly. If there was arequirement of individud andydss, this Pand would find
that the CITT fell short notwithstanding its assertions to the contrary. However, as nether the SIMA
nor the SIMA Regulations cal for aseparate andyss, the CITT need not anayze on an individua
basis.

The SIMA, at s43.1(1), does require the CITT to make a separate order or finding with
respect to goods of aNAFTA country. Moreover, under s. 43(1.2), it is required to send to the parties
acopy of the reasons for the making of the order. The CITT argues, however, that does not require

“separate’ reasons.

Having consdered the arguments of the parties and having reviewed the law, this Pand finds
that the pertinent wording of the SSIMA and the SSMA Regulationsis open to different congtructions.
The Pand concludes that while it might have preferred to see separate reasons for Mexico, even if not
based on anindividuad anayss, the CITT did not commit areviewable error. That is, this Pand will not
subgtitute its judgement for that of the CITT when the interpretation chosen by the CITT is neither
patently unreasonable nor below the standard of considerable deference in the circumstances. This
Pand affirms the Tribund’ s Determination on Remand in these respects.

10



(© Pand’s Jurisdiction to Remand Regar ding the Separate | ssue

The Pane further rgects the Complainant’s argument that the Pandl itself lacks jurisdiction to
remand the s. 43(1) order. The purpose of judicid review under Canadian adminigtrative law, and
gpecificaly under the NAFTA and the Federal Court Act, isto correct errors madein the first
ingtance. Therefore, the Pandl can require the Tribunal to take necessary corrective action. Theissue
before the Panel is whether the find determination of the Tribund, arrived a in NQ-97-001, congtitutes
afinding and order consistent with SIMA section 43(1). If that finding needs to be explained and/or
corrected, the Pand can issue the necessary ingtructions that it be done. Thisis exactly what the Pandl
did in the Prdliminary Decison.

d) Jurisdiction to Decide on CDA-MEX-99-1904-01 and the M otions

Inits Motion, the Complainant requests that the Second Request for Panel Review, CDA-
MEX-99-1904-01 be joined to CDA-97-1904-02, the current matter before this Panel. In its motion,
Stelco requests an Order striking out CDA-MEX-99-1904-01 and the joinder of the two panel
reviews for the purpose of hearing its motion and related procedura matters. The Pand dismisses both
of these motion for the following reasons.

This Pand finds that its jurisdiction is limited to the review of the find determination to which it
was gppointed by the involved Parties under the NAFTA and under section 77.013(1) of the SIMA,
specificaly CDA-97-1904-02. Itsjurisdiction derives from its gppointment under Article 1904 of the
NAFTA and Part 1.1 of the SIMA. The Rules of Procedure do not confer substantive jurisdiction
upon the Pand. They accord it authority only to regulate its own procedure in the matter beforeit,
once gppointed. It isacknowledged that, while a Panel can be appointed to more than one pane
review, this may only occur if the Parties involved gppoint the same Pandl to those Pand Reviews. This
has not been done. Therefore, this Panel cannot order ajoinder of CDA-MEX-99-1904-01, a Panel
Review to which it has not been appointed.

Rule 63(1) of the Rules of Procedure states that a Panel may decide a motion based on the
pleadings filed pertaining to that mation. In light of the preceding findings, this Pand declinesthe
request for oral submissions. It findsthat it lacks jurisdiction to dedl with matters reating to CDA-
MEX-99-1904-01 and denies the motions for joinder. It, therefore, aso finds that it cannot strike
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CDA-MEX-99-1904-01.

V. ISSUES

The decison of the Pand will dedl with theissuesraised by the Parties in the pleadings by
addressing the following questions with respect to errors of jurisdiction, law and fact. Whilethereis
consensus on the determinations of dleged errors of jurisdiction, the Panel is divided on issues of law
and fact. Therefore, the decision of the mgority, based on the standard of patently unreasonableness,
will be followed by that of the minority based on astandard of considerable deference.

VI. THE DECISION OF THE PANEL

A. ERRORS OF JURISDICTION

The Complainant has raised a number of what it termsto be errors of jurisdiction. Having
consdered dl the arguments on a standard of correctness, the Pandl dismisses the alegations. In doing
0, it notes that many were in fact those of law and fact and not jurisdiction. As such they were
reviewed on the standards of patent unreasonableness and considerable deference. The primary issues
dedt with herein arefirg, the failure of the Tribund to require the production of interrogetories and
second, whether the Mexican imports should have been the subject of a separate andyss. Included in
this argument are questions concerning whether separate reasons and a separate order should have
been provided (which issue has been addressed above in the DOR), whether Complainant’s imports
should have been cumulated or whether there was abasis to excludeit.

1 Did the Tribunal commit areviewable error in permitting the late disclosure or
non-disclosure of certain interrogatory material?

The Complainant takes issue with the Tribund’s dleged failure to require certain parties to
respond to interrogatories which it had originaly ruled rlevant and producable. That is, the CITT
initialy deemed certain information relevant and requested its production, but subsequently decided to
solit the point and required only partia disclosure® The Complainant daimsthat the CITT lack the

%Brief of the Complainant, at p. 73
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authority to do this. The Responding Parties which address this issue contend, in more detail, that any
late disclosure of materids arose from the conduct of the Complainant itsalf.*°

The Complainant argues further that it was prejudiced due to the late and non-disclosure of
information.*! However, the Complainant stops short of articulating how the late or non-disclosed
information prejudiced it. The Complainant does not mention what specific information it was deprived
of, much lesswhich lines of inquiry were precluded. Given the CITT’s broad powers with respect to
the conduct of the hearing and the Complainant’ s inability to specify the resultant prejudice, the Pandl
believes that this argument must fall.

2. Did the Tribunal commit areviewable error in not treating importsfrom
Mexico separ ately from imports from other countries?

The Complainant arguesthat the CITT sfallure to subject imports from Mexico to a separate
andysisresulted in jurisdictiond error. It contends that a separate analysis should have compelled the
Tribund to either not cumulaeit or to exdude imports from Mexico in the find result. This Pane will
treet the separate analyss arguments of the Complainant asfollows: firdly, its argument concerning
whether a separate decision and reasons for adetermination in respect of AHMSA should have been
ddivered; second, whether the CITT should have cumulated imports from AHMSA; and thirdly,
whether the CITT should have excluded imports from AHMSA. These arguments are in the nature of

arror of law, error of fact, or mixed error law and fact.

a) Did the CITT commit reviewable error in failing to give AHM SA a separ ate
decision and reasons?

This Pand reviewed the arguments of the Parties, the SIMA and the SIMA Regulationsin the
Preliminary Decison and concluded that the failure of the CITT to render a separate decison was an
error of law and not jurisdiction. The CITT acknowledged this error in its DOR and subsequently

198rief of Stelco at para. 116; Brief of IPSCO at para. 87

UBrief of the Complainant, at para. 244
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issued a separate decision for Mexico, but held that it need not provide separate reasons. The
Complainant argued, in the dternative, that the CITT’ sfailure to issue separate reasons was a
reviewable error of law. As discussed above, in the determination of the Pand with respect to the
DOR, this Pand afirmsthe CITT"s Determination with respect to not issuing separate reasons for
AHMSA.

b) Did the CITT commit reviewableerror in cumulating AHM SA?

The decison by the CITT to cumulate imports from Mexico with those from non-NAFTA
countriesis subject to review as a question of law, not as aquestion of jurisdiction. TheCITT's
decision involves the interpretation and application of SIMA section 42(3), not alegidative provison
that limitsits power as aleged by the Complainant. Therefore, the applicable standard of review does

not reach that of correctness.

In examining the issue of cumulation, it isimportant to note that the SIMA was amended to
accord with obligations assumed by Canada under the WTO Agreement on the Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994. The amended SIMA includesthe

fallowing provison:

42(3) Inmaking or resuming itsinquiry under subsection (1), the Tribund may make an
assessment of the cumulaive effect of the dumping if...the margin of dumping is not inggnificant
and the volumes of goods...is not negligible and an assessment of the cumulative effect would be

appropriate...

Section 42(3) permits the Tribund to cumulate dumped goods from various countriesin
determining whether there has been materid injury or athreat to the domestic industry. Thisisafact
specific determination within the discretion of the Tribund. Particularly, cumulation is permitted where
the 1) margin of dumping from each of the countries in question is not inggnificant; 2) the volume of the
goods from each of those countriesis not negligible; and 3) where, in the opinion of the Tribund, an
assessment of dumping margins on acumuletive basis is gppropriate taking into account the conditions

of competition between the dumped goods from a given country, and (i) the dumped goods from any
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other country, or (ii) like goods of domestic producers.

In arriving a its concluson on thisissue, the Pandl notes the following. Firdt, with respect to the
margin of dumping, the Final Determination of Dumping and Statement of Reasons of the
Department of Nationd Revenue shows that the threshold for margin of dumping of subsection 42(3)
have been met for each subject country.*? It indicates that 100% of imports from Mexico were founded
to be dumped during the period of investigation (January 1, 1996 to December 31, 1996).

Second, Table 14 of the Tribunal’s Pre-hearing Staff Report shows that the volume threshold of
subsection 42(3) of SIMA has dso been met for al of the subject countries. It indicates that imports
from Mexico represented 26.2% of imports from al countries.  The Complainant, however, submits
that the imports from Mexico werein fact negligible. Negligible is defined under the SSIMA s 2. It

means.

less than 3% of the total volume of goods that are released into Canada from al countries and
that are of the same description as the dumped goods except that

where the total volume of dumped goods of three or more countries, each of whose exports of
dumped goods into Canadaiis less than 3% of the total volume of goods referred to in (@) is
more than 7% of the total volume of goods referred to in paragraph (&) the volume of dumped
goods of any of those countriesis not negligible.

The Complainant points to Algoma Sted Inc.’s Public Exhibit B-7*2 which indicates that
imports from Mexico in the second quarter of 1997 were at the de minimus level of 2.9%. However,
the time period used by the Complainant in its argument is restricted to the second quarter of 1997
which is outsde the period for which the Deputy Minister made the finding of dumping and thereforeis
not the gppropriate period for ng the extent of negligibility pursuant to the definition. Moreover,
Algomatook issue with the vaidity of relying on Exhibit B-7, an Exhibit thet it says includes both

2Department of National Revenue, Final Determination of Dumping and Statement of Reasons, September 25,
1997, Tribunal Exhibit NQ-97-001-4, Administrative Record Vol. 1, at 110.1

Bpublic Exhibit B-7, Administrative Record, Vol. 13C, p. 99
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subject and non-subject goods. Algoma submits that the Exhibit was prepared before further
information such as the public staff report became available to it and therefore predates later datal

Lastly, Counsd for the CITT submitted that the evidence on the record clearly indicates that
Mexican ged plate is competitive with stedl plate from the other subject countries and with that in
Canada.

Based on the information before it, the Panel therefore finds that, under either astandard of
patent unreasonableness or that of consderable deference, the Tribund’ s decison to exercise its
jurisdiction to cumulate is not reviewable. While the Complainant’ s arguments thet its imports were
negligible in the early part of 1997 may have a certain intuitive gpped in the context of threst of injury
andyss, it cannot be said that the Tribund’ s decision to cumulate in the circumstances was
unreasonable. 1n the circumstances, this Pand affirmsthe CITT Determination with respect to

cumulation.

) Did the CITT commit reviewable error in not excluding AHMSA?

AHMSA argues, in the dternative, thet if the CITT had the right to cumulate, then imports by
AHMSA should have been excluded. The essence of the Complainant’s argument is that AHMSA
was not smilarly Stuated to the other countries under investigation, in terms of volumes of imports and

prices.®

Counsd for the CITT argues that the Complainant failed to make an explicit request for
excluson and failed to point to evidence on the Record which would support excluson. He goeson to
arguethat even if AHMSA had specifically requested the exclusion and pointed to the necessary
evidence, the decision to exclude is fact specific in nature and within the discretion of the CITT.

1Brief of Algoma at para. 97 referring to Pre-Hearing Staff Report, Public Exhibit 6C, Administrative Record, Vol 1, p.
240

5Brief of the Complainant at p.175 - 78
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Asdiscussed in Polyphase Induction Motors'®, the exclusion andysisinvolves atwo part
process. After andyzing the cumulated effect of imported goods, the Tribund has the discretion to
exclude those from a particular subject country or individua producers for limited and specific reasons.
Exclusion is permitted where: 1) dumped subject goods from a source country in question congtitutes a
smdl proportion of the total subject goods from that country; or 2) the margins of dumping of subject
goods from the source country are very low; or 3) the volume of dumped goods from the source
country isvery smdl in proportion of total dumped goods. The Tribunal has a greet ded of discretion
in deciding whether or not to so exclude and its decision, if reached, congtitutes a determination of

fact.)” It isadecision within both its mandate and expertise.

The Pand finds that this argument does not concern ajurisdictiona error. 1t holds that there
does not seem to have been an explicit request by AHMSA that it be excluded. The Pand finds that
even if the Complainant had requested such exclusion, there are facts to support the Tribund’s decision
not to exclude. Mexican goods were found to be 100% dumped and imports from Mexico were
26.2% of imports from al subject countries. Therefore, the finding was neither patently unreasonable
nor reviewable under the standard of considerable deference. In the circumstances, this Pandl affirms

the CITT determination with respect to exclusion.

B. ALLEGED ERRORS OF FACT/ALLEGED ERRORSOF LAW/ ALLEGED
ERRORSOF MIXED FACT AND LAW

The Investigating Authority took the position at the hearing that the mgority of the
Complainant’s dlegations in respect of errors of law and or fact are in the nature of argument, are
incomplete or inaccurate, are often selective and taken out of context, or are attributable to counsdl
rather than witnesses and are not supported by the references cited in the Complainant’ s brief.®® Itis

the Pand’ s position that dedling with each issue as raised in the Complainant’s brief is unnecessary on

16Polyphase Induction Motors originating in or exported from Brazil, France, Japan, Sweden, Taiwan, U.K.,
U.SA. (April 28, 1989) Inquiry No. CIT-5-88 (C.I.T.T.)

polyphase Induction Motors originating in or exported from Brazil, France, Japan, Sweden, Taiwan, U.K.,
U.SA. (April 28, 1989) Inquiry No. CIT-5-88 (C.I.T.T.)

8Brief of the CITT, at pg. 7
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the basisthat it has carefully reviewed the Complainant’ s dlegations and is satisfied that in each
instance, the decision of the CITT was supported by evidence on the record and does not reach the
level of reviewable error. The issues of substance raised by the Complainant which the Pand finds
warrant separate trestment and consideration by the Pand will be dedlt with on an issue by issue basis
below, by both the mgority and minority factions of the Pand.
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1 MAJORITY: PANEL MEMBERS CODE, TRAKMAN AND OGARRIO

The mgority of Pand Members has reviewed the decison of the minority and agreeswith it in
certain repects and disagrees with it in part. The basis of the division is the degree of deference to be
owed to the determination of the Tribuna and its findings under Canadian law. The mgority will ded
with the issue of deference owed to the Tribunal and the stlandard of patent unreasonability and then
examine the specific errors aleged by the Complainant. For the reasons expressed heresfter, this Pand
afirmsthe findings of the Tribund.

The mgjority notes that despite the manner in which errors are characterized by the
Complainant throughout its brief as either errors of law or jurisdiction, most are factuad and as such, are
errors to which the Tribund is owed greet deference. With respect to these matters, the Complainant is
in essence requesting the Pand to arrive at different conclusions based on the evidence. We find that
the evidence in these instances does support the findings of the Tribunal, dbelt not dways as strongly as
the mgority might have preferred.

A. Deferenceto the Tribunal

It is necessary, in subjecting the finding of the Tribund to judicia review, to determine the
extent to which the Pandl is authorized to examine and set aside decisons of public agencies, aswell as
the grounds for such action. The scope of judicia review is generdly tempered in Canadian Law by the
doctrine of curid deference. That doctrine stipulates that courts ought not to intervene particularly
when alower Tribund has an gpplicable statutory authority, expertise in gpplying that authority in a
specific context and particular experience in doing so on the facts. 1n such cases, Canadian courts hold
that the Tribund is best positioned to arrive a a determination and that a reviewing court ought not to
undermine the Tribunal’ s authority, expertise and experience.

Thereisadso increasing legd authority in Canadian adminidirative jurisprudence that, if a matter

fdlswithin the areas of a Tribuna’ s mandate and expertise, Canadian courts are more likely to defer to
that Tribund’ s expertise even in respect of questions of law.
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Therole of the court in considering errors of jurisdiction is to interpret the enabling legidation
and to determine whether that legidation permits the action teken. However, in exercisng this
jurisdiction, the reviewing court does not address the merits of the decison made by the public officids
or agency and it isingppropriate for courts to intervene in the substance of public decison-making that

isotherwise legdl .2

With respect to fact-finding functions of adminidirative Tribunds, the Sandard of review isan
extremely deferentia one. Traditionally, adminigrative fact-finding was subjected to judicia scrutiny
only when the Tribuna exceeded its jurisdiction or displayed such serious error that it could be
characterized as an error of law. The test is whether a reasonable person in the position of the
decision-maker could have reached such a conclusion on the basis of that evidence® Asaresult,
Canadian courts are least likely to interfere with determinations of fact. They will do so through judicid
review only if there is no evidence whatsoever to support the factud finding, or if the evidenceis
insufficient given the nature of the power exercised, the body that exercisesit, and the scope of the
investigation powers available to gather the relevant evidence.

Bell Canada v. Canada (C.R.T.C.) [1989] 1 S.C.R. 1722, United Brotherhood of
Carpenters and Joiners of America, Local 579 v. Bradco Construction Ltd. [1993] 2 S.C.R. 316
and Pezimv. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557 dl stand for the
clear expression of consderable judicia deference given to the decisons of administrative Tribunas on

meatters of materid injury and causation and on matters faling within the expertise of those Tribunds.

B. The Standard of Patent Unreasonability

The mgority of Pand Membersin the Preliminary Decision adopted a standard of patent

unreasonability. The Pand did soin light of the experience of the Tribuna in the matters before it, case
law authority before Canadian courts and the absence of aright of gpped from decisonsof the CITT.

®Director of Investigation and Research v. Southam Inc. et. al. [1997] 1 S.C.R. 748
2U.E.S. Local 298 v. Bibeault, [1998] 2 S.C.R. 1048
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The mgority applies the same standard.

In doing S0, it isimportant to briefly review the nature of the patently unreasonability test and its
application to thiscase. In Director of Investigation and Research v. Southam Inc. et. al. [1997] 1
S.C.R. 748, a patently unreasonable conclusion was consdered to be “one that had no basisin the
evidence, or was contrary to the overwheming weight of the evidence” In Canada (AG) v. PSAC
[1993] 1 SCR 941, 963-64, the Supreme Court stated that patently unreasonability involved “clearly a
gdrict tegt.....It is not enough that the decision of the Board iswrong in the eyes of the court; it mug, in
order to be patently unreasonable, be found by the court to be clearly irrationd”. An adminigtrative
tribund, like the CITT has the right to be wrong, so long asit is possible to accord arationd basisto its
interpretation and application of the gpplicable law. Once areviewing court has determined that curid
deference ought to be accorded to the decison of an adminigrative tribund, the tribuna whose decision
is subject to review hasthe right to be wrong. The tribund’ s right to be wrong is protected regardiess
of whether the reviewing judges disagree with the decison reached. Thefinding of an error is judtified
only when the decison that is subject to review lacks arationa bass. This reasoning was the basis of
the opinion of the Panel mgority in gpplying a patent unreasonability standard in its preiminary
determination of May 19, 1999.

C. Errorsof Law and Fact

The Complainant raises many errors of law and fact in its submissons. Mogt are actudly
requests that the Panel arrive at a different conclusion than was reached by the Tribund in view of the
gpplicable evidence. This Pand notes that the Tribuna, being the court of firgt instance, is best
positioned to evauate the facts and that this Pand should not subtitute its own decision on those facts
for the decison of the Tribundl.

As noted, the mgjority will address only particular errors aleged, below. The mgority will
apply the patent unreasonability standard to determine, in each case, whether there was any evidence
upon which the Tribunal could have made the findings that it did. If some evidence in support of such
findings does exig, it maintains that the Panel cannot ook any further. Inissueis not whether the
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Tribund could have arrived a a different determination on the facts, or whether the Panel may have
preferred some other determination, but rather whether there was a sufficient basis on the facts for the
Tribund to decide asit did.

a. Downward Trend in Industry Prices

The Complainant allegesthat the CITT erred a page 18 of the Statement of Reasonsin Finding
NQ-97-100 in finding that there was a downward trend in prices caused by imports?* The Tribund
notes at page 18:

However, the Tribund’ s review shows that, athough domestic prices did increase somewhat
after the first quarter of 1996, they did not reach the levelsthat had prevailed at the end of
1995. Subsequently, domestic industry prices followed a downward trend into 1997. Contrary
to what occurred in the first quarter of 1996, there is no evidence that would lead the Tribuna
to conclude that the industry caused this steady eroson of prices. The industry witness testified
that, on severd occasonsin 1996 and early 1997, the industry tried to increaseits prices. It
was only in August 1997, two months after the preliminary determination of dumping, thet the
industry was able to increase prices in the market. The Tribund is persuaded that this
downward price trend was caused by the continued dumping of low-priced carbon stedl plate
in the marketplace.

The Complainant contends however, that Stelco was able to increase prices on March 5, 1997,
on June 5, 1997 and that in the second quarter of 1997 Stelco was sdlling at prices higher those in the
first quarter of 1997.2 Thefactua badis for the Tribund’ s actud finding is found in examining Table 2,
entitled the Domestic Carbon Steel Plate Market which isincluded on page 11 of the Statement of
Reasons. Average unit prices for domestic producers show a decline from $717 in 1995 to $683 in
1996 to $666 in the first quarter of 1997. In the row titled Average Domestic Unit Price, the price of
subject sted in the first quarter of 1996 is $663 which drops to $657 in the first quarter of 1997. Itis
important to note two further points with respect to this alegation. Firdt, the focus of the Tribund’s

gtatement was on industry wide price trends and not those of Stelco aone which was the focus of the

2Brief of the Complainant, at para. 251
22Brief of the Complainant, at para. 251
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Complainant’s argument. Moreover, there was dispute as to whether the price increases actualy took
effect. Second, the Tribund statement is reasonably limited to the first quarter of 1997. The
antidumping investigation with respect to imports was started in February of 1997 which would
reasonably have had an effect on prices. The Tribunal notes later on in the same paragraph that prices
did infact increase in the latter part of 1997 after the determination of dumping.

Therefore, there was some evidence of adownward trend in prices in support of the Tribund’s
determination of fact. While the evidence as noted may not have been strong or as definitive asthe
mgority may have wished, in applying a patently unreasonable standard, the Tribunad committed no
error of fact in reaching the conclusion it did and the Complainant points to no reasonable evidence that
it did.

b. Price Gap increasing

The Complainant takes issue with the Tribund’ s finding that there was a widening price gap
between domestic subject goods and importsin the first quarter of 1997.2 The Tribund says at page
17 of the Statement of Reasons “in 1996, the price of both imported and domestic carbon sted! plate
declined by about the same amount, but, in the first quarter of 1997, the price of importsfell a a
consderably faster rate, thereby widening the gap between the two”. The Complainant submits that
thisis not possible since there was evidence on the Record which proved that Wirth followed Stelco
pricing by a set percentage, adiscount of 5%. It refersto Table 2 a page 11 of the Statement of
Reasons and reproduces a chart a paragraph 259 of its Brief to support its position that there isno

price gap increase.

However, the argument is flawed in two respects. As noted at the ord hearing, this alegation
does not take account of the fact that Wirth was not the only importer of stedd. Therefore, the fact that
Wirth setsiits prices with the domestic market is not conclusve. Moreover, the figures provided by the
Complainant at paragraph 259 are in fact those for Discrete Plate while the Tribuna was referring to

23Brief of the Complainant, at para. 257

23



changesin Average Domedtic Unit Price. Therefore, in examining the figures set out in Table 2 of the
Statement of Reasons, there was some evidence to support the contention that the average import
priceswerefdling at afaster price. The average domestic unit price went from $663 in the first quarter
of 1996 to $657 the first quarter of 1997 a difference of $6. The average price of importers went from
$675 to $610 during the same period of time, a difference of $65. Stelco notesthat Table 16 (dedling
with al subject plate) of the Public Staff Report shows that the unit value of subject imports declined by
10% in the first quarter of 1997 over the comparable price in the first quarter of 1996 whereas
domestic prices declined by only 1%. It notes that Mexican import plate prices continued to declinein
1997 over the comparable period in 1996.2* Again, it is not patently unreasonable for the Tribuna to

have found that there was a widening gap between domestic and importer prices.

C. Delivery System Details

The Complainant argues that the Tribuna erred in finding thet, while “ domestic producers
generdly price product for ddlivery within ardatively short time frame, rarely exceeding amonth,
importers, in contrast, sl their product at today’ s prices for deivery in up to Sx months” It submits
that the evidence indicates that domestic producers actualy deliver on anine week time frame.® It aso
argues, a paragraph 263 of its Brief, that the Tribund erred in finding that the largest importers often
presold much of itsimported plate and that the price quoted for such presold imports became the
negotiating base in the market, unless there were subsequent sales a even lower prices. The
Complainant submits that this ignores the fact that contracts for presold plate will depend on conditions
of ddivery and that the product is completely separate from Canadian domestic plate with separate
terms and conditions. Specifically, import plate is rusted and its flatnessis not up to domestic sandards.
Moreover, very little bargaining is done on the price since the product is needed immediately and is
usudly shipped out in 24 hours. Findly, the Complainant takes issue with the finding that such future
sdes prolong the period that any particular dumped price can influence and exert pressure on market

prices. It submitsthat once asdeis made for future delivery it is gone and that the prices have no

2ABrief of Stel co, at para 150
2Brief of the Complainant at para. 261
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impact on Canadian pricesin the future,

The Complainant may be correct that the period for the ddivery of domestic steel on occasions
was longer than one month. However, the Tribuna was not concerned with the exact period of time
during which domestic or for that matter, foreign sted was being delivered. It was concerned with the
suppressive effect upon price caused by ddlaysin ddivery of imports. The mgority finds that the
CITT determination of fact in this regard was not patently unreasonable.

Wirth’s policy of pricing imports close to domestic market prices indicates thet regardless of the
different “conditions of sale’, such imports were competitive with domestic product. Further, the CITT
heard experts who attested to the fact that while the price of sted was determined at time of sale, the
impact of that price continued until the goods were actudly delivered. Purchasers were unwilling to pay
more for goods when there were accessible lower price dternatives. Further, evidence through a Wirth
witness showed that 30% of goods were not presold and were there available to exert price erosion.?
The Tribuna concluded that this congtituted reason to find that imports had a suppressive effect on
prices.?” The Tribund received and considered significant documentary evidence of the connection
between import offers, import saes pricing and domestic price suppression.?® Given the high standard
of deference owed to it as an expert Tribund of fact and the presence of evidencein support of its

finding, its concluson is not patently unreasonable.
d. Further increasesin imports and displacements
The Complainant aleges that the Tribund erred in fact in finding thet there were increasesin

imports from the subject countries. It refers to Exhibit B-7 for evidence of declining imports,
particularly from 1995 to 1996.%° It aso takes issue with the finding that increasing dumped imports

26Algoma brief pg. 93

Z’statement of Evidence of D. Thompson, Protected Exhibit D-2, para 13, Administrative Record, Vol. 16, p. 9
Bstatement of Evidence of R. Dionisi, Portected Exhibit B-1, Administrative Record, Vol. 14B, pp 11-33
29Brief of the Complainant, at para. 269
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were displacing undumped imports from other countries® At page 20 of the Statement of Reasons,
the CITT notes:

In addition, the Tribund is of the opinion that further increases in the volume of dumped imports
could have a negative impact on the domestic industry’ s ability to maintain its market share.

The industry witnesses tetified that, in early 1996, the industry had to lower its pricesto avoid
losng market share to dumped imports from the named countries. The dataiin thisinquiry show
that the industry was successful in maintaining its market share and that increasing dumped
imports displaced undumped imports from other countries. Faced with further increasesin
imports from the named countries, the industry could find itsdf in a podtion where it hasto
reduce its prices further, or where failing to do so, it would risk losing saes to dumped imports.
In such a stuation, the effects of price erosion and price suppression could be exacerbated by
higher costs because of reduced production volumes.

Evidence of increased dumped imports was available to the Tribund, as noted in Tables 14 and
Table 2 in the Statement of Reasons. Table 2 post-dates Exhibit B-7 and only deals with subject
goods, which B-7, as noted, does not. The evidence indicates that dumped imports from the subject
countriesincreased from 5 to 8% of market share from 1994 to 1997.3* From the first quarter of 1996
to the first quarter of 1997 there was an 11% increase in imports. Table 14 aso indicates that imports
from non-subject countries decreased correspondingly. They went from 8% in 1994 to 5% in 1997.%2
Therefore, the CITT sfindings were, again, not patently unreasonable.

e. Price Erosion and Suppression

The Complainant aleges anumber of errors with respect to the Tribuna’ s findings regarding the
cause of price eroson in theindustry. It aleges that the finding that imports caused price eroson was
an error. It, instead, attributes price eroson to the following factors. Firgt, it pointsto Stelco’ price

decrease to increase its market share in 1996 as the real cause of suppression and erosion. It alleges

30Brief of the Complainant, at para. 270
3ln,:

Brief of Algoma, at para. 96
32Brief of the CITT, at para. 127
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that this had a Significant negative impact on the market when the domestic sted industry followed it
Second, the Complainant maintains that this was compounded by imports of sted from the United
States and by the sale of Cut-To-Length Plate in Canada. 1t argues that the Tribund’ s findings that
imports from the United States were unlikely to increase and that they were uncompetitive because
prices were sgnificantly higher prior to the Prliminary Determination was a“manifestly erroneous
finding of fact”.3* With respect to sdles of CTL plate, it aleges, that the Tribund dso erred in finding

that it was uncompetitive.

The Tribund refers to the argument that Stelco and the domestic industry caused price
suppression and erosion at page 18 of the Statement of Reasons. 1t found that while they contributed
to price declines, they were not the cause of price eroson. The CITT had evidence that price declines
inthefirst quarter of 1996 were at least in part the consequence of dumped goods and notesthat it “is
persuaded that this downward price trend was caused by the continued dumping of low-priced carbon
ded plate in the marketplace”. Evidence of price declines attributable to dumped importsin the firgt
quarter of 1996 include the Statement of Evidence of R. Dionis, Protected Exhibit B-1, p. 17-20,
Adminigirative Record, Vol. 14B, p. 20-23 and Algoma Manufacturer’ s Questionnaire Response,
Protected Exhibit 10.2. Further, the CITT found that while the argument of the Complainant dealt with
the issue of price suppression it did not address the fact that prices declined even further. At page 11
of the Statement of Reasons, the CITT dates:

It is submitted that Table 2 in the SOR shows that there were further declinesin the price from
the first quarter of 1996 to the first quarter of 1997 which was more than a year after the period
in which the Tribund concluded that “the industry had contributed to the drop in pricesin the
firdt quarter of 1996".

The Tribund dedswith the U.S. factor on pages 20 - 21 of the Statement of Reasons. This
issue israised again under errors of law as being one of the redl causes of the threet of injury finding
againg the subject countries. Firgt, and most importantly, there was no finding that U.S. imports were

%Brief of the Complainant, at para. 273 and 275
%Brief of the Complainant at para. 281
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dumped. Theissue before the Tribuna was whether dumped goods caused materid injury or threet of
materid injury. In doing so, the Tribuna does not have to ensure that dumped goods are the only and
sole cause of the threat or even the principle cause. In 1983, the Federal Court of Appedl found in
Sacilor Aciereset al. v. Anti-dumping Tribunal et al. (1985) 9 C.E.R. 210 at 214 that it istherole
of the Tribuna to weigh and baance dl the factors:

Of course there may be other factors which may have contributed to the injury as amatter of
common sensg, it seemsto me that there dmost dwayswill be. Such matters as efficiency,
qudlity, cost control, marketing ability, accuracy in forecasting, good luck, and a host of others
cometo mind. It isthe function of a specidized, expert Tribund such as this one to weigh and
bal ance these factors to decide the importance to be given to each.

In making its determination that U.S. goods were unlikely to contribute to price erosion there
was evidence before the Tribund, in Table 16 in the Public Pre-hearing Staff Report that carbon stedl
imported from the United States was 1) much higher in price than carbon stedl exported from subject
countries, 2) that stedl from the United States was not dumped in Canada; and 3) that stedl from the
United States did not compete with subject goods in a manner comparable to that of stedl from the
subject countries® Table 16 indicates that in the first quarter of 1996, U.S. stedl plate was sold for
$1231 per tonne, while in the first quarter of 1997 it was sold for $672. The evidence for imported
steel from the subject countries were $675 and $610 and domestic prices were $663 and $657
repectively. In 1996, the investigation year, the Tribuna noted that the import volumes from the
United States of the subject plate were lower than in previous years and were substantialy below
import volumes of the subject countries. It dso noted the evidence that U.S. imports were increasing in
the first quarter of 1997 and likdly to increase in the second quarter. However, it found that evidence
showed that its prices were unlikely to change in the foreseeable future and that in fact prices at that
time were close to Stelco book pricesin August of 1997 and significantly higher than prices for goods
prior to the Preliminary Determination.®

The Tribund, in andyzing this data, concluded that while the domestic sted industry had some

Sprotected Pre-Hearing Staff Report, revised September 20, 1997, Tribunal Exhibit NQ-97-001-7C (protected),
Administrative Record, Vol. 2 at 131.21; Transcript of In Camera Hearing, vol 3, September 25, 1997 at 317-18

38statement of Reasons at p. 21
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impact upon the domestic price of stedl, dumped imports had the mgor impact on domestic prices.
Again, thisfinding is not patently unreasonable based on the evidence adduced before the CITT.

Moreover, in addressing the effect of CTL Plate on price on page 20 of the Statement of
Reasons, the Tribund found that CTL while lower in price than discrete plate, was sold within a narrow
segment of the stedd market, that the prices of CTL were different and stable and that such sales did not
compete with the subject goods to a substantial extent. Evidence was established at the Tribuna’s
hearing® that the price differential was based on the fact that plate cut from coiled plate stedl was
primarily in narrower widths (72 inches and below) than discrete plate; while the standard width of both
domestic and imported discrete stedl plate was 96 inches®  In addition, there was testimony from
witnesses that producers, specifically Algomaand IPSCO, sold coiled plate at levels that would not
permit an undercutting or erosion of the prices of discrete plate.

f. Causation

The Tribund found that there was no materid injury and held further that imports from the
subject countries threstened to injure the domestic hot-rolled sted industry. 1n so doing, the Tribund
found that there was a causal connection between the dumped imports and the threat of materid injury.

The Tribuna articulated its methodology, in part, asfollows:

Paragraph 37.1(3) (a) of the Regulations prescribes additiond factors
for determining whether there is a causd relaionship between the
dumping of any goods and the threet of injury. These factorsinclude
the fallowing:

() the volumes and the prices of undumped goods,
(i) contraction in demand;
(i) changes in patterns of consumption;

$"Public Transcri pt (Vol. 4) Administrative Record Vol. 17A at 689-690 and 783

BTranscript of Public Hearing, Vol. 2, p. 343, lines 18-25; p. 344, lines 1-11; p. 345, lines 12-22, Administrative
Record, Vol. 17, p. 343-5
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(iv)  traderedrictive practices of, and competition between, foreign and domestic
producers;

V) developmentsin technology; and

(Vi)  expert performance and productivity of the domestic indudtry.

In addition, paragraph 37.1(3)(b) prescribes the following: whether any
factors other than the dumping of the goods has caused injury or
retardation or isthreatening to cause injury. The Tribuna must
determine whether there is a causa relationship between the dumping of
the goods and the threat of materia injury and must ensure that injury
caused by other factorsis not attributed to the dumped imports.

Findly, the Tribuna notes that, in making afinding of threat of materid
injury to the domestic industry, subsection 2(1.5) of SIMA requires that
the "circumstances in which the dumping or subsidizing of [the subject]
goods would cause injury [must be] dearly foreseen and imminent”.*®

The Tribund further stated thet it had examined the evidence on the record with respect to the

following issues; inter alia:

a

the growth of imports;

the capacity of the named countries to continue to export to Canada;

price suppression and erosion;

Sdco's influence and the domestic stedl industry's influence upon market prices,
whether the smdl volume of imports directly competed in the market;

the subdtitutionability of CTL Plate;

the influence of imports from the United States upon the domestic market; and

the impact of increasing capacity in the domestic market.

The Pand is obliged to refer back to the Tribund's Statement of Reasons in order to review its

findings that there was a causa connection between imports from subject countries and a threat of

materia injury. The Tribunal sets out those reasons on pages 13 to 22 of its Statement of Reasons. It

39statement of Reasons at p. 13
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is gpparent, from those reasons, that the Tribund did consder some evidence in arriving a its
determination that there was a threet of injury, and further that there is evidence on the record in

support of the Tribund's findings.

The Complainant, in arguing againg the Tribuna's causation finding, takes issue with whether
the Tribuna was correct in establishing a causal nexus between dumped goods and the threet of injury.
The pand has carefully consdered dl of the Complainant's arguments with respect to whether the
correct causation test was applied by the Tribunal, and whether there existed evidence in support of the
causation finding and finds as follows.

Thereis clearly evidence on the record in support of the Tribund's finding of causation.

The Complainant has failed to demondrate any reviewable error on the part of the Tribund. No cogent
argument or evidence was presented to support the position that the Tribund’ s methodology and/or
findings were patently unreasonable.

The pand is mindful that the Tribund is atutorily required to consder whether there is a threet
of injury and, if so, whether there is a causdl link between the dumped imports and any threat of injury.
In considering these questions, the Tribunal stated that it was guided by subsection 37.1(2) of the
Regulations, which prescribes factors for the purpose of determining whether the dumping of goodsis
threatening to cause injury. The Tribund is therefore charged with using the evidence avallable a the
time of the investigation to make an informed prediction as to whether there isa causa connection
between a forward-looking event, namely the threat of materia injury, and the established fact of
dumped imports. Such a predictive exercise will necessarily be speculative in nature, and subject to
atack on the basis of the uncertainty which isinherent in the process of finding of a causal rdationship
between a known fact and a predicted future event.

The pand finds that, in essence, the Complainant's submissions with respect to causation fall
consderably short of meeting the gpplicable sandard of review, namely that the Tribuna's findings had

no basisin fact, were entirely unsupported by evidence on the record, or were otherwise patently
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unreasonable, and, at best, the Complainants may have demondrated that it would be possible, in

certain ingtances, to arrive at different conclusons on the basis of the evidence before the pand.

Thereis nothing in the language of paragraph 42(1)(a)(i) of SIMA or any other provision of
SIMA which specifies the exact nature of the causa relaionship that must be established between the
dumped imports and materia injury. Accordingly, the issue of causation is amatter that comes squarely
within the Tribund's area of expertise and is further a matter where the Tribuna enjoys a broad
discretion. The following extract from the Hot-Rolled Carbon Sted Sheet Pandl decision is helpful:

SIMA itself does not specify the required degree of causal relaionship
between dumping and materid injury or exactly what must be
consdered in acausal andyss. In past decisions, the Tribund, or its
predecessor, found that dumped imports congtituted a "significant” or
"direct" cause of injury or that a"sgnificant proportion” of materid
injury was attributable to the effects of dumping. More recently, in
Machine-Tufted Carpeting, the Tribund found that dumped imports
must be "acause’ of materid injury. Thereisno sngle adminigtrative
gandard againg which to judge the Tribund’s analysis of causdlity in
thiscase. To acertain extent, this may be inevitable because the
Tribund’s analyses are driven largely by economics and market
andyses of various products and industries, which may dictate that
different weight must be given to different factorsin different cases®

It isinteresting to note that the primary emphasis of the Complainant on the issue of causation a
the within hearing rdated to whether the Tribuna was obligated, under SIMA, to congder the effect of
the dumped imports from Mexico separately from other dumped imports from other countries. For

reasons articulated e sewhere in this decison, this argument has no bassin law and is rgected by the

pand.

The Complainant aso raised issues with respect to virtudly each and every factud
congderation referenced by the Tribund in the context of its causation finding. Counsel for Stelco

4O ot-Rolled Carbon Steel Sheet, supra, at 34-35
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argued that much of this argument was in effect an attempt to have the panel rehear evidentiary matters
that were before the Tribunal and to reevaluate and re-weigh that evidence. Counsdl’s point iswell
taken. The pand does not propose to deal with each and every factud issue raised by the Complainant
asit rlates to theissue of causation. As stated above, the panel has carefully reviewed the submissions
of the Complainant in this regard, in light of the evidence on the record, and finds that the Complainant
has failed to demondtrate any reviewable error under the patently unreasonable standard of review.
However, certain key eements of the Tribund's methodology relating to price suppression and erosion
which were the subject of significant discusson at the within hearing will be briefly discussed below.

Initsandyss of threat of injury, the Tribund indicated that:

[a] key question in the Tribund's analyss was whether dumped
imports, or other factors, has caused downward pressures on the
industry's prices, and if so, whether dumped imports were likely to
continue to impact pricesin the absence of antidumping duties.

The Complainant argued that the falling price of sted in the domestic market was caused by
Stelco's price leadership and by declining pricesin the domestic market itself. Accordingly, the
Complainant argued that the Tribuna committed an error of fact in finding a causal connection between
the dumped imports and the threet of injury.

The Tribuna examined stedl prices from 1994 to 1997. It found that, while between 1994 and
1995 the rate of increase of import prices was less than the rate a which industry prices wererising, by
1997 therate of increase of import prices was faling a a consderably faster rate. 1t concluded that
thisled to an increasing gap between domestic and import product. There was evidence in the record

to support thisfinding.

The Tribuna aso consdered whether Stelco and the domestic industry were the cause of price
erosion in the market for steel from 1995 onward. It conducted a quarter by quarter review of Stelco's
sling prices of structurd stedl plate with those of Wirth and Ferostadl. 1t noted thet dl the imports
during the crucid period were dumped. It concluded that on "balance taking into account al of the
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evidence in this matter, the Tribund is of the opinion that the industry contributed to the drop in pricesin
the first quarter of 1996. However, they did not rise to 1995 level s despite the domestic industry's
subsequent attemptsto increase”. The Tribuna added: "Contrary to what occurred in the first quarter
of 1996, there is no evidence that would lead the Tribuna to conclude that the industry caused this
deady eroson of prices'. The Tribund noted further thet it was only after its preliminary determination

that increases in stedl prices were possible.

The Tribuna then congdered evidence to determine whether a smdl volume of imports could
compete in the domestic market and have a Sgnificant impact on prices. It consdered, among other
factors, the fact that imports had a wide customer base, that Samue expected the domestic industry to
compete with Wirth's prices, that setting prices a afixed rate below market with Wirth's prices had a
negetive effect on market prices and that in continuoudy pre-salling sted Wirth's prices would
compound that negative effect upon domestic stedl prices and would deplete the market share of the
domestic indugtry.

The Tribuna submitted materials in support of its postion at the hearing which provided, in

part, asfollows:.

It is submitted that it is not necessary to defend a dumped imports are
"dways or even predominantly the lowest priced imports' in order for
the causationa requirement to be met and that "[dl that isrequired isa
showing that dumped imports contribute, at a sufficient level, to price
€rosion or price suppression or to lost sales.

The pand finds that this interpretation is not patently unreasonable, and that the Tribund’s
interpretation of the appropriate standard of causation is not inconsistent with SIMA and/or the anti-
dumping code.

The Tribuna dso examined competition in the domestic ged market arisng from the market for
CTL plate and from exports from millsin the United States to Canada. On reviewing this evidence, it
concluded that it was unlikely that CTL saes and exports from the United States would have a



substantia effect on the Canadian market.

In assessing the causation issue the Tribund clearly considered some of the additiona factors
prescribed under subsection 37.1(3) of SIMA and considered the volumes and prices of like goods
that were not dumped as set out in paragraph 37.1(3)(a)(i) of the SSIMA Regulations.

Further, the Tribunal considered changes in the patterns of consumption of the goods or the like
goods as set out in subparagraph 37.1(3)(A)(iii) of the SIMA Regulaions. The Tribund ultimately
concluded that:

Given the evidence of relaively stable prices for domestic plate cut
from coail by the stedl service centres, combined with the fact that the
product competesin ardatively narrow segment of the market. The
Tribund islead to the conclusion that the prices of plate cut from coil
by the stedl service centres have had, and are likely to continue to have,
little impact on the average prices of carbon sted plate in the market
(Statement of Reasons, at 20).

Further, it is clear that the Tribunal aso consdered developmentsin technology and the
productivity of the domestic industry and specificdly, that the Tribuna considered the domestic
producer’ s plans to expand their capacity and improve production processes.

In summary, it is clear from the Statement of Reasons that the Tribuna performed a causation
andysis and consdered avast array of factua evidence in accordance with SIMA Regulaions. Some
of that evidenceis, on its face, supportive of the causation finding. Some of the evidenceis, on itsface,
potentialy antithetical to that finding. The Tribuna looked at dl of the evidence and ascribed different
weight to different evidence. This pand would exceed it jurisdiction in purporting to chalenge the
weight ascribed by the Tribuna to particulars e ements of the evidence. The Complainant has raised
issues with respect to whether certain aspects of that evidence, on its face, supports the Tribund’s
causation findings. With respect, the Complainant has not demonstrated any reviewable error on the
part of the Tribuna, nor has it established that the Tribuna failed to consder any relevant evidence on
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the record or that the Tribund treated any such evidence in a patently unreasonable manner.
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2. MINORITY OPINION: PANEL MEMBERS GARCIA-CORRAL and ORTIZ

DID THECITT COMMIT REVIEWABLE ERROR IN FINDING THREAT OF INJURY?

The Minority has had the benefit of reading the Mgority's Opinion from which we agree in part and
disagreein part. While we agree, in the result, with the Mgority on most issues, we have cometo
these conclusions on the basis of a considerable deference standard.** We disagree with the Mgority,
on issues reating to the threat of injury analysis, where utilizing a standard of congderable deference,
we would have remanded parts of the Decison back to the CITT for further andysis.

Part One of this Minority Opinion will outline the CITT's Decisgon on the threet of injury. Part Two of
this Minority Opinion will proceed to review the CITT'sthreat of injury andyss by reviewing the three
sub-issues which have been called into question.  Firdly, we will review the finding of likely sgnificant
price suppresson and eroson.  Secondly, we will review the finding of causation. Finaly, we will

review the issues deding with other non dumped factors and the threet of injury andyss.

Part One: The CITT'sDecison on the Threat of Injury Determination

The CITT found that the injury suffered by the domestic industry was not of the duration nor the
extent necessary to congtitute materia injury within the meaning of the SIMA..*? Having so found, the
CITT went on to consder whether there was a threat of materia injury and, if so, whether there was a

causa link between the dumped imports and any threst of injury.

The requirement that the CITT carry out a causd analyssisfound in SIMA s42(1), as amended by the
WTO Agreement |mplementation Act.*®* The CITT has recognized, in past decisions*, that the

“! The considerable deference standard that we will apply was articulated by the Minority in this Panel's preliminary
decision on The Standard of Review and Remand Order dated May 19, 1999 at pages 12-18.

“2 Statement of Reasons ("SOR") p. 13.

*S.C. 1994, C. 47.

4 See Caps, Lidsand Jars, Inquiry No. NQ-95-001, Finding Oct 20, 1995. Statement of Reasons, November 6, 1995, at 8-10.
("Caps, Lids and Jars")
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purpose of amending subsection s.42(1)(a)(i) of the SIMA wasto make it consgstent with the WTO
Agreement on the Implementation of Article 6 of the GATT, 1994. SIMA s.42 dates:

(1) The Tribund ...shdl make inquiry with respect to such of the following mettersasis
gppropriate in the circumstances:

(1) in the case of any good to which the preiminary determination gpplies, asto
whether the dumping or subsidizing of goods. ..
(b)(1) has caused injury or retardation or is threatening to cause injury...

Section 2(1) of SIMA definesinjury as materia injury to the domestic industry. In making afinding of
threat of materid injury to the domestic industry, subsection 2(1.5) of SIMA requiresthat the
“circumgtances in which the dumping... of [the subject] goods would cause injury [must be] clearly

foreseen and imminent.”

Even though the SIMA does not establish more details with respect to the nature of the causa relation
that must be established, the SIMA Regulations prescribe certain factors for the purposes of
determining whether the dumping of subject goodsis threatening to cause injury. In pertinent part, it
reads:

37.1 (2) for the purposes of determining whether the dumping or subsidizing of any goodsis
threatening to cause injury, the following factors are prescribed:

(& the nature of the subsidy in question and the effectsit is likely to have on trade;

(b) whether there has been a significant rate of increase of dumped or subsidized goods
imported into Canada, which rate of increase indicates a likelihood of subgtantiadly
increased imports into Canada of the dumped or subsidized goods,

(c) whether there is sufficient fregly disposable capacity, or an imminent, substantia increase of
dumped or subsidized goods, taking into account the availability of other export marketsto
absorb any increase;

(d) the potentia for product shifting where production facilities that can be used to produce are
currently being used to produce other goods;

(e) whether the goods are entering the domestic market at pricesthat are likely to have a
sgnificant depressing or suppressing effect on the price of like goods and are likely to
increase demand for further imports of goods,

(f) inventories of goods,
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(9) the actud and potentia negetive effects on existing development and production efforts,
including efforts to produce a derivative or more advanced versons of like goods;
(9.1) the magnitude of the margin of dumping ... in respect of the dumped...goods; and
(h) any other factorsthat are relevant in the circumstances.

Aswith respect to the requirement of acausa relationship between effects of dumping and the threat of
injury, the SIMA Regulations go on to prescribe additiond factors. It reads, in pertinent part:

37.1 (3) for the purposes of determining whether the dumping. .. isthrestening to cause injury, the
following additiona factors are prescribed:

(&) whether a causd relationship exists between the dumping ...of any goods and... threat of
injury on the basis of:

(i) the volumes and prices of imports of like goods that are not dumped.. .,

(ii) acontraction in demand for the goods or like goods;

(iif) changesin patterns of consumption of the goods or like goods;

(iv) trade redtrictive practices ...

(v) developments in technology;

(vi) the export performance and productivity of the domestic industry in respect of like
goods; and

(b) whether any factors other than the dumping or subsidizing of the goods ...is threatening to
causeinjury.

In the ingtant review, the CITT noted that the various factors prescribed in s.37.1(2) of the SIMA
Regulations were rdevant to itsinquiry. Specificdly, it sad that it reviewed:

... whether there has been a significant rate of increase of dumped carbon
ded plate in Canada; whether there is sufficient fredy disposable capacity,
or an imminent substantia increase in the capacity of exportersin the subject
countries, that indicates alikelihood of a substantia increase in exports

of dumped goods, taking into account the availability of other export
markets to absorb any increase; whether the goods are entering the
domestic market &t pricesthat are likely to have asignificant depressing

or suppressing effects on the price of like goods; and other relevant factors.

The CITT went on to list the additiond factors prescribed in s.37(3)(a) of the SSIMA Regulations for
determining whether thereis a causad relationship between the dumping and the threat of injury. The
CITT dso noted the requirements of paragraph 37.1(3)(b) which direct it to determine whether any
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factors other than the dumping of the goodsis threatening to cause injury. The CITT concluded that it
must determine whether thereis a causa relaionship between the dumping of the goods and the threat
of materid injury and that it must ensure that injury caused by other factorsis not attributed to the
dumped imports.

The CITT noted that when making afinding of threat of materia injury it was required to ensure thet the
circumstances in which the dumping of the subject goods would cause injury must be clear ly for eseen
and imminent. The Tribuna began by examining the extent to which there had been growth in imports
from the named countries. The Tribund found that the imports grew over the rdlevant time frame and
concluded that the subject countries will continue to export to Canada and that “these circumstances

are clearly foreseen and imminent”.

The CITT considered the increase in imports of the countries in question, and then it consdered the
tendency of importsin the future, in the absence of antidumping duties® The CITT hdd that the
substantid cumulate increase in import volumes of carbon sted plate from the named countriesin 1994
to the first quarter of 1997 and the fact that imports continued, even increased following the initiation of
the investigation by the Deputy Minister and up to the Tribund’ sinquiry, indicated that it was likely that
the subject countries would continue to export to Canada. The CITT held that, inits view, these

circumstances were clearly foreseen and imminent.*

With respect to the capacity of the countriesin question to continue exporting to Canada, the CITT
found that the capacity of the mills to produce carbon sted plate in the subject countries was severd
timesthat of the domegtic producers. The CITT further found that the fregly disposable capacity in
these mills was extensive, particularly in Chinaand Russia*” The CITT held that, inits view, the
capacity analys's showed that exportersin the named countries clearly had the capacity to continue, and
even to increase, their exports to Canada. Moreover, the CITT held that the conditions which

exportersin each of the countries under investigation faced, or would face, in mgor export markets, as

4 SOR p.14
%SOR , p.14.
4 SOR, p. 15.
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aresult of antidumping or other measures limiting their access, would likely create an incentive to direct
their exports to countries without these restrictions, such as Canada.*®

Having determined that dumped imports are likely to continue, the CITT eventudly turned to the
question of whether the dumped imports were likely to condtitute athreet of injury. In this respect, the
CITT purports to have assessed the extent to which there was a causal link between the dumped
imports and the price erosion, price suppresson and financid performance and, if there was, whether it
was likely to continue in future. The CITT noted that akey question in its andys's was whether dumped
imports, or other factors, have caused the downward pressure on prices and, if so, whether dumped

imports were likely to continue to impact pricesin the absence of antidumping duties.

The CITT compared prices of imported and domestic carbon sted plate during the period from 1994-
1997. The CITT concluded that the gap between the two widened due to the downward trend into
1997 of domestic industry prices. The CITT determined that dthough initiadly the domestic industry may
have contributed to the price decline, the downward price trend was caused by the continued dumping
of low priced carbon sted plate into the market place*® The CITT held that the pressures exerted on
prices and the low priced dumped imports made it difficult for the industry to move prices back up. The
CITT hdd that these were foreseen and imminent price pressures and that they would continue with the

conseguent negative effect on gross margins and net revenues leading to threat of materid injury.>

The Complainant chadlengesthe CITT's determination of threat of injury on severd different grounds.
These grounds have been divided into three questions: @ Did the CITT commit reviewable error in
finding likely significant price suppresson and eroson?, b) Did the CITT commit reviewable error in
finding causation?; ) Did the CITT commit reviewable error in failing to ensure that other non-dumped
factors did not enter the threat of injury andyss? Unless we sate otherwise, we have found that the
grounds raised by the Complainant are, for the most part, questions of mixed fact and law. Assuch,

we will subject the determinations of the CITT to a standard of considerable deference.

® SOR, p. 17.
49 SOR, p.18.
% SOR, p. 19
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The congderable deference standard which we will gpply was articulated in our preliminary decison
and isincorporated herein by reference®  Suffice it to say that as the issues raised by the Complainant
are, for the mogt part, questions of mixed law and fact, we will accord the CITT consderable
deference at the higher end of the spectrum. That is, as questions of mixed fact and law draw closer to
questions of fact, the deference that we will accord to the CITT will increase. In gpplying this sandard
of review, we will belooking to ensure that the CITT reasonably interpreted the law and that there was
arationa connection between the facts and the CITT'sfindings. The standard is not whether there is
any evidence a dl which would uphold the CITT's determination, but whether there is evidence which,
if reasonably reviewed, is capable of supporting the CITT'sfindingsin light of the record evidence.

Part Two: Review

1 Did the CITT commit reviewable error in finding likely significant price suppression
and eroson?

The CITT determined that the pressures exerted on prices by the low priced dumped imports have
mede it difficult for the industry or any one company in the industry to move prices back up. The CITT
was of the view that, in the absence of antidumping duties, these pressures would continue and that the
domestic industry was likdly to continue to suffer price eroson and price suppression with the
consequent negative effects on gross margins and net revenues. The CITT was persuaded that these
downward pressures were clearly foreseen and imminent and that the domestic industry could not
continue to sustain such downward pressure indefinitely “without suffering materia injury” .2 In addition,
the Tribund went on to speculate that further increases in the volume of dumped imports could have a
negetive impact on the domegtic industry’ s ability to maintain its market share and speculated on the
industry’s position in the face of further increasesin imports>

51 The considerabl e deference standard that we will apply was articul ated by the Minority in our preliminary decision
on The Standard of Review and Remand Order dated May 19, 1999 at pages 12 - 18.
52 SOR p.19.

% We find this latter part of the analysis to be particularly unsatisfactory as it is in the nature of speculation and

conjecture.
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AHMSA argued that the CITT committed error of law and error of fact in finding price suppresson. It
was alleged that these errors led the CITT to fail to distinguish between evidence of price eroson and
price suppresson. The Complainant further aleges that the CITT committed error of fact with respect
to itsfinding that industry prices were on a downward trend and that there was awidening of price
gaps. AHMSA argued that there were five price increases, one of which camein early 1997, and then
argued that this suggests that the price trend was up, that there was not awidening of the price gap, that
there was no consequent price erosion or suppression, and that it was unlikely to change in the near
future. The Complainant then argues that these factua inaccuracieslead the CITT to error of law in

finding significant price suppression on the part of AHMSA >

In reviewing the arguments of the parties, the record evidence and the reasoning of the CITT, we are
inclined to affirm in part and remand in part. For reasons aready mentioned, this Pand has aready
found no merit in the Complainant’s argument that the CITT failed to distinguish between evidence of
price suppression and erosion. Further, we beieve that AHM SA misgpprehends the nature of the
analysis needed to be undertaken by the CITT, in so far asthis Pand has affirmed the CITT "sdecision
to cumulate AHMSA in the injury andlysis and not to exclude it from the result. This Pand has affirmed
the approach of the CITT in not analyzing the per se contribution of AHMSA to the price suppresson
and erosion suffered by the domestic industry. However, while this Pand affirmsthis part of the CITT's

andyss, we have reservations with respect to other parts of its analyss.

There is record evidence to the effect that the average domestic unit price was $611 in 1994, $700 in
1995, $663 in 1996 and $657 in 1997.>° Moreover, record evidence suggests that Stelco, the
acknowledged price leader, increased prices at various timesin 1996 and 1997.%° It would appear
that the finding of price suppression or eroson, and more importantly in this case -to what extent,
depends on the period of timethat the CITT chooses to andyze. We find that the CITT does not
adequatdly explain which time frame it chose to andlyze nor why it is the more appropriate in the
circumstances. Moreover, the CITT does not explain how the price suppresson or erosion it found

was sgnificant in the circumdatances, especidly in light of the rdatively low volume of imports. We

> AHMSA's Brief, p. 78 -80, 111-146.
S SOR, p. 11.
%6 Administrative Record, Vol. Il (Protected) at 131.23, Administrative Record Vol. I11 (Public), p. 241 and 264.
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believe that this information is particularly important given that present injury, within the meaning of the
SIMA, was not found because the injury was not of the requisite duration and extent.

In the circumstances, we would Remand asfollows

i) That the CITT explain what the relevant time period for the price comparison was and
explain why it was the gppropriate time frame in light of threat of materid injury
andyss.

ii) That the CITT explan what is sgnificant, in terms of duration and extent, about the
price eroson or suppression that it finds.

2. Did the CITT commit reviewable error in finding causation?

Having determined that the dumped imports from the named countries were likely to continue and even
increase, the CITT eventudly turned to the question of whether these imports were likely to conditute a
threat of injury to the domegtic industry. In so doing, the CITT clamsto have assessed the extent to
which there was a causd link between the dumped imports and the price erosion, price suppression

and the consequent negative impact on the domestic industry's financia performance and whether it was
likely to continue in to the future>”

AHMSA dlegesthat the CITT committed reviewable error in finding causation. The Complainant
argues that the evauation of causation, in the context of the threat of the materid injury analys's, goes
beyond mere identification of dumped goods in the market and that the CITT's andlyssfailsto establish
causation. In response, counsel for the CITT denied these alegations and argued that the causation
gandard iswithin the discretion of the CITT. They argued that in evauating causation, the CITT’s
discretion is guided by the SIMA and the SSIMA Regulations. The argument held that as neither the
SIMA nor the SIMA Regulations set out a specific standard that the CITT needsto gpply to the
causation standard, the CITT was free to establish the relevant standard.>® Counsdl for the CITT cited
the Federa Court of Appeal decisionin Sacilor Acieres ™ for the proposition that causation is largely a

5" SOR p 17.
S CITT Brief p. 69
9 Sacilor Aciéries v. Anti-dumping Tribunal (1986), 9 CER 210 (F.C.A.)
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meatter of fact and that the relevant sandard which isto be gpplied liesin the discretion of the CITT .

The Complainant’ s arguments againg the causation finding effectively fdl into three categories. Firdly,
the Complainant claims that the CITT failed to establish a sufficient link between dumped goods and the
threat of injury asisrequired by Canada s internationd obligations. Secondly, the Complainant clams
that even if such anexus could be found, the evidence that the CITT relied upon was not of the nature
and extent required. Findly, the Complainant argues that the CITT's padt practice of interpreting and
applying s.37.1(3)(a)(vi) of the SIMA Regulations should preclude a finding of causation under these
circumstances. We will analyse these questions below.

a. Sufficient Link

The Complainant argued that Canada's internationa obligations compe the CITT to establish a
aufficient link between the threat of injury and the per se dumping of AHMSA.. The Complainant points
to Canadas international obligations under the GATT and argues that these obligationsimpose a
definite cause and effect sandard that the CITT is obligated to follow. Specificaly, it refersto article
3(4) of the GATT Antidumping Code which gatesthat “it must be demonstr ated that the dumped
imports are, through the effects of dumping, causing injury within the meaning of this code’.

Therole of Canada s internationd obligations, and the GATT in particular, in shaping the CITT's
practice was affirmed in Grain Corn.®° The Supreme Court in Grain Corn approved the CITT's
practice of looking at Canadas internationd obligations in fulfilling its mandate under the SIMA.
However, while the Court was unanimous in the result, the Judges of the Court differed as to whet the
appropriate role of the GATT should bein determining the practice of the CITT.

Justice Wilson, writing for the minority of the Court, caled for a gtricter gpproach to the use of

8 National Corn Growers Association v. Canada (Import Tribunal), [1990] 2 S.C.R. 1324 (“ Grain
Corn").
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Canadd sinternationa obligations. She held that while it was permissble for the CITT to look at the
GATT for interpretative guidance, courts should not attempt to enforce the GATT initsreview of the
CITT. Shehdd:

| do not think that it is this Court's role on an application for judicid review to look
beyond the Tribund's statute to determine whether the Tribunal's interpretation of that
datute is congstent with Canada's obligations... Until such time asthe Courtsin this
country are given the responsibility of enforcing the GATT, | do not think that they
should begin to andyse the merits of a Tribund's interpretation of the Act in light of the
GATT.%

Judtice Dickson, writing for the mgjority of the Court, held that the GATT played amuch larger rolein
shaping the practice of the CITT. He held that it was reasonable for the CITT to refer to Canadas
internationa obligations under the GATT not only to clarify uncertainty, but dso asan ad to
interpretation in cases where the ambiguity was not patent. He held that the CITT should Striveto
expound an interpretation which is consonant with the relevant international obligation.®> He reasoned:

| do not understand how a conclusion can be reached as to the reasonableness of a
tribundl’s interpretation of its enabling statute without considering the reasoning
underlying it. 8

While the Supreme Court held that the GATT was relevant to determining the practice of the CITT, it
was not in agreement as to the extent of the GATT sinfluence. In determining the precise role of the
GATT onthe CITT s practice, we find the reasoning of Concrete Panelsingructive. That Pand noted
that the CITT applies Canadas GATT obligations dways and when they are incorporated in the SIMA
and its Regulations. In interpreting the legidation that was passed in order to implement internationd
obligations, it is reasonable that the CITT examine the domestic legidation in the context of international
obligations. The interpretation which must be arrived a must be congruent with the relevant internationa
obligations®

51 Grain Corn, p.1349.
2 Grain Corn, p.1371.
% Grain Corn, p.1383.

64 Certain Concrete Panels, CDA-97-1904-01 (" Concrete Panels"), p. 10.
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We have reviewed the applicable law and find that the law, as it presently stands, does not assume the
causd relation or the degree to which dumping must cause materid injury. In this regard, we find the
reasoning of the Hot Rolled ®Pand ingructive. That Panel held that:

SIMA itself does not specify the required degree of causal relationship between
dumping and materid injury or exactly what must be consdered in a causa
relationship. In past decisons, the Tribunal, or its predecessor, found that dumped
imports condituted a“sgnificant” or “direct” cause of injury or thet a“sgnificant
proportion” of materid injury was attributable to the effects of dumping. More
recently, in Machine —Tufted Carpeting, the Tribuna found that dumped imports must
be“acause’ of materid injury. There is no Sngle adminigtrative standard against
which to judge the Tribuna’ s analysis of causdlity in this case. To a certain extent, this
may be inevitable because the Tribuna’ s andysisis driven largely by economics and
market analys's of various products and indudtries, which may dictate that different
weight must be given to different factors and different cases.%®

It was argued that the Pand decison in Car petsisingructive on how we should review the CITT with
respect to the sufficient link question. In dealing with the issue of causation, that Pandl could not agree
on what condtitutes a sufficient link.  The mgority found that, taking into account the GATT Code
standard that causation be “demongtrated”, the rational nexus between the evidence and the required
conclusion on causation mandates an analysis of how the dumping has affected price levels. The
mgority in Carpetswent on to Remand the CITT to determine whether the dumping in and of itsdlf
caused materia injury and to demondrate the rationa bass for such a determination by detailed
andysis. ® The minarity opinion in Car pets found that the standard of review limited the type of review
which the Pand could undertake. Dissenting Pandlist Ward held:

..dthough | find mysdlf in agreement with many of the observations of the mgority and
| believe they have set forth the better practice for the CITT to follow when rendering
adecision, | am congtrained...®

% Certain Hot Rolled Steel, CDA-93-1904-07 ("Hot Rolled")

% Hot Rolled, p. 33-34

57 1n the Matter of Machine Tufted Carpets Originating in or Exported from the United States of
America, (January 21, 1994), CDA-92-1904-02. (" Car pets").

% Carpets, p. 78
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The opinionsin Carpets are indicative of the two gpproaches urged on Pandlsin these decisons. In
trying to determine what the exact nexus between the dumped imports and the threat of injury should be
in the causation andlysis, we find the reasoning of the Pandl in Baler Twine® indructive. The Baler
Twine Panel found that it is not necessary to find that dumped imports are dways or even
predominantly the lowest priced imports. It held that, in order for the causation requirement to be met,
al that isrequired is a showing that dumped imports contribute, at a sufficient level, to price erosion,

price suppression or to lost sdes.”

Having determined that the gpplicable causation standard is that contained within the SIMA and the
SIMA Regulaions, to be read in light of Canadas internationa obligations, we believe that the specific
link which the CITT must establish between the dumping and the thregt of injury is aflexible one which
varies on the circumstances. In the ingtant review, we believe that the CITT should, &t least,
demondtrate how the dumping contributed, at a sufficient leve, to price eroson or suppression. Such a
demondration should indlude an andyss of what is“sufficient” about the contribution in the
circumstances, but need not be limited to the effects of AHMSA's dumping.

b. Quality of Evidence

Having articulated the link between the threet of injury and the dumping in the circumstances, we move
to the related question pertaining to the qudity of the evidence required to ground a causation finding.
With respect to the nature and extent of the evidence required, we find that thisis a matter which is
factualy laden and within the expertise of the CITT. In these circumstances, the deference which is
afforded to the CITT, on a consderable deference standard, is very high.

The CITT has articulated its practice on evidentiary findings, in the context of threet of materid injury, in

% Synthetic Baler Twine With A Knot Strength of 200 Lbs or Less Originating in or Exported from the United States
of America, CDA-94-1904-02 (April 10, 1995) ("Baler Twine")
™ Baler Twine, p. 28
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the Caps, Lids and Jars case.”* It sated that its practice has been to andyse materid injury and threat
of materid injury as separate findings. In describing its methodology, the CITT has recognised the
importance of Canada’s internationa obligations and has drawn on the Agreement for the
Implementation of Article 6 of the GATT, 1994 (ADA). In didinguishing the injury andyss from the
threat of injury andysds, the CITT has noted that the ADA makes separate references to injury and
threet of injury determinations in the definition of injury. Secondly, the CITT noted that it is directed to
consder factorsfor injury that are different from factors for threat of injury, necessitating a distinct
evidentiary bassfor each. Thirdly, it noted that afinding of threst of injury, unlikeinjury, may only be
made where the circumstances in which the dumping would cause injury are clearly foreseen and
imminent. Fourthly, it recognised the admonition found in the WTO Agreement on the
implementation of Article VI of the GATT 1994 s. 3.8 which Sates:

... With respect to cases where injury is threastened by dumped imports, the application
of antidumping measures shal be considered and decided with special care.’

In considering the qudity of evidence required, we aso find the reasoning of Concrete Panels
indructive. That Panel reviewed previous Panel decisons and held that what isrequired is relidble
evidence establishing a causa nexus between dumped imports and injury. Reliable evidence is not just
any evidence. Rather, it is evidence which when viewed in the context of the record reasonably
upholdsthe CITT’ s determination. The CITT has considerable discretion with respect to what evidence
it accepts and what weight it attaches to the evidence and we will not St to reweigh the evidence nor
substitute our opinion for that of the CITT. However, while we will defer to reasonable findings of the
CITT, wewill not permit assumptions to stand in place of evidence.”® What is required is positive
evidence beyond conclusory findings which, when viewed in the context of al the evidence, reasonably
supports the causation finding.

™ Inquiry No. NQ-95-001, finding October 20, 1995. Statement of Reasons, November 6, 1995. (" Caps, Lids and
Jars")

2 See, Caps, Lidsand Jars p.9-10

 Baler Twine,p. 33
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In the indant review, the CITT has, a times, substituted conclusory findings in place of evidence.
Soecificdly, and important in the context of this review, we bdieve tha the CITT does not address
evidence whichspeaksto what is sufficent about the level to which the dumped imports contributed to the

price erosion and suppression.

C. TheCITT sPast Practice

The Complainant argued that the CITT committed error of law inmisgpplying s.37.1(3)(a)(vi) of the SIMA
Regulaionswhichdirectsthe CITT to consider “the productivity of the domestic industry in respect of like
goods’. In this respect, the Complainant aleges that the CITT erred in not consdering the productivity
problems of the domestic industry with respect to high demand and alocation. The Complainant cites
Tomato Paste™ for the proposition that when evidence exists to show that the domestic producers are
not prepared to offer product to customers, who must source outside Canada, the dumping is not the cause
of materid injury.”™ For the reasons discussed below, we uphold the CITT in this regard.

As with respect to s.37.1(3)(a)(vi) of the SMA Regulations, we find that it is one of the factors that the
CITT should look at inperformingitsanadyss. However, itisonefactor anong many that the CITT should
look at. Whilewe believe that productivity concerns are important factorsto consder in this case, neither
the law nor the circumstances compel the conclusion that s.37.1(3)(8)(vi) is digpogtive.

As with respect to the Tomato Paste decison, this Panedl findsthat it is very fact gpecific and not meant
tolay down arulefor generd gpplicationnor describe CITT practice. In fact, in that case, whilethe CITT
determined that there was no thregat of injury, it did so onthe basisthat “ the evidence of the Complainants

concerning future injury was not convincing”.”®

In the circumstances, we would Remand asfollows:

™ NQ-92-006, SOR, March 30.1993, p.14.
s Complainant”s Brief, p.53-4.

® Tomato Paste, p. 15
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That the CITT cite record evidence and demonstrate how dumped imports contributed,
at asufficient level, to price eroson or price suppression, in the circumstances.

3. Did the CITT commit reviewable error in failing to ensure that other non dumpedfactors
did not enter thethreat of injury?

In cases where the presence of various factors cause the erosion or suppression of prices, the CITT is
obligated to follow s.42(1)(a)(i) of the SIMA ands.37.1 (b) of the SIMA Regulaions. Theserequirements
compd the CITT to assure itself that the injury was not caused by factors other than those of the dumped

goods.

AHMSA argued that factors other than its specific dumping caused the threat of injury. 1t argues that the
price erosion was caused by other factors including the pricing behaviour of Stelco and the domestic
industry, new domestic capacity, U.S. stedl imports, and plate fromcail. Inresponse, Counsel forthe CITT
argued that the CITT consdered the factors raised by the Complainant and concluded that they were not
the cause of the threat of injury.

The CITT noted the existence of other factors and stated that a key question in its analyss was whether
dumped imports, or other factors, have caused adownward pressure onthe industry'sprices.”” TheCITT
found that Stelco may have over reacted to certain market pressures and contributed to price declinein
the firg quarter of 1996, but concluded that there was no evidence that would lead to the conclusonthat
the industry caused the steady erosion of prices. The CITT appears to have preferred the evidence of
industry witnesses who tedtified that on severa occasions in 1996 and early 1997, the indudtry tried to
increase its prices, but that it was only in August 1997, two months after the preiminary determination of

dumping, that the industry was able to increase pricesin the market.

The CITT aso concluded that dthough domestic prices increased after the first quarter of 1996, they did
not reach the levels that had prevailed at the end of 1995 and that subsequently prices followed a

" SOR, p.17
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downward trend into 1997. The CITT was persuaded that this downward trend was caused by the
continued dumping of low-priced carbon sted plate in the market place. @

The Complainant points to record evidenceto suggest that the domestic industry may have contributed to
pricedeclinesat various times in an attempt to gain or kegp market share.”® The Complainant recognizes
the conflicting evidence on the record, but argues that in coming to its conclusions, the CITT incorrectly
preferred the evidence of the industry witnesses over that of other witnesses. The arguments presented on
pricing behaviour appear to be disagreements over factud findings which afford the CITT consderable
deference at the high end of the spectrum. Absent cogent record evidence that the CITT's findings were
unreasonable in the circumstances, we will not reweigh this sort of evidence asthe CITT wasin the best

position to assess the competing evidence proffered by the witnesses.

Withrespect to domestic capacity, the CITT held that this could be amitigating aswell as an exacerbating
factor. The CITT noted the expansion plans of the domestic producers and concluded that the demand
for carbon sted plate and other products will depend largely on the generd performance of the economy
at the time that the capacity comes on stream. The CITT went on to caution that there “is no evidence
on therecord forecasting what those conditions may be”.® The CITT Stated that even if it werein
apostion to forecast that the new capacity would become an other factor having a negaive impact on
carbonsted plate prices, it ill considered that the continued dumping of carbon steel plate from the named

countries would, nonetheless, threaten to cause materid injury to the domestic injury. 8

With respect to imports from the U.S,, the CITT noted that the import volumes of the U.S. subject plate
in 1996 were lower than in previous years and were substantialy below those from the other countries
under investigation. The CITT aso found that imports from the United Statesincreased inthe first quarter
of 1997 and that there was evidence that these imports would increase in the second haf of 1997 into
1998. However, the CITT determined that the evidence indicated that these imports were supplying

8 SOR, p. 18.
® Complainant”s Brief, p.86.
% SOR, p.22.
8L SOR, p.22.
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shortfallsin domestic production and were being imported at prices at, or above, import prices for the

subject plate from the named countries®

With respect to sdles of Plate from coil by Stedl service centres, the CITT samilarly held that it was not a
relevant factor. The CITT noted evidence of rlatively stable prices for the domestic plate cut from coil
by the stedl service centres. The CITT aso noted thefact that the product competesin ardatively narrow
segment of the market. The CITT therefore concluded that the prices of plate cut from coil by the sted
sarvice centres have had, and are likdly to continue to have, little impact on the average prices of carbon

sted plate in the market 8

In this case, given the existence of other factors which may cause threat of injury, the effects caused by
each of themmust be separated and it must be demongtrated that the dumped goods were the cause of the
threat of injury. This obligation does not compel the quantificationof weght to be attached to each factor,
but seeks to ensure that other non dumped factors are kept out of the andyds. This can not be
accomplished by amere showing of the existence of dumped goods.

The CITT appears to have considered the other factors urged by the Complainant and analysed them
individudly. 1t concluded that none of these factorsindividually have had asignificant impact onthe price
of the subject goods. However, the CITT did not consider them on an aggregate basis nor explain their
combined rlevanceinthethresat of injury andyss. Webdievethat thisfurther andysiswould be especidly
pertinent in the context of this threat of injury determination given the CITT's findings of shortfdlsin
domestic production and a lack of record evidence forecasting the generd environment of the economy
in the future, which is an important factor in determining the demand of the subject goods.

In the circumstances, we would Remand asfollows:

i) That the CITT andyse the effects of the non dumped factors on an aggregate basis and explan ther
combined effect in the threet of injury analyss

8 SOR, p. 19- 20.
8 SOR, p. 28.

53



i) That the CITT explain how its finding of shortfdls in the domestic production and the lack of evidence
forecasting the generad performance of the economy in future, an important factor in determining the
demand of the subject goods, affected its analyss on threat of materid injury.



Sgned in the origind by:

Herndn Garcia-Corra (Chairman)

Hernan Garcia-Corrd (Chairman)

William E. Code

William E. Code
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